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vated from father to son since our war of independence, 
when the great slave-holding estates were distributed 
among the peasants. Having deprived them of their 
land, they will force these people, who have always been 
happy and contented, who, by virtue of having a little 
piece of land all their own, have never known want, to 
force these people, I say, to become homeless itinerant 
day laborers, working at the glorious wage of 20 cents a 
day, in the seasons when work is provided — that is to 
say, for only six months out of, the twelve. During the 
other six months, robbed of their little property, God 
knows what they will do ! You will, therefore, you who 
have supposedly come to help us, have introduced the 
American wage system and American unemployment in 
Haiti. 

HAITI OPPOSES PROPOSED LOAN 

In this connection I want to say a final word on a 
matter which I consider of paramount importance in 
obtaining a just settlement of the Haitian situation. 
While a senatorial commission of investigation was still 
on its way to Haiti, on what purported to be the first 
serious investigation of the events of the last six years, 
and while a resolution, I am happy to say, has been in- 
troduced by Senator King, of Utah, who was formerly 
a member of that commission, calling for the withdrawal 
of the American occupation and the abrogation of the 
treaty which gives America complete financial control 
of the island, the American occupation is negotiating 
with American bankers for a large loan with Haiti. 
Under the terms of this loan, which is made subject to 
the convention of 1915, the Haitian finances will be sub- 
ject to American control for thirty years. I think I may 
say that it is the hope of those Americans who desire to 
perpetuate the American hold on Haiti to have this loan 
an accomplished fact at the earliest moment, so that the 
question of abrogation of the treaty will be still further 
complicated. Haiti does not want this loan. Haiti does 
not need this loan. But in any event I desire to protest 
emphatically against the consummation of that loan 
while the entire Haitian question is sub judice. The 
Haitians desire the immediate return of their independ- 
ence and sovereignty. Let them, then, if they feel that 
they need a loan, negotiate it freely upon such terms as 
they are able to secure. If the free Haitian Government 
should be willing to pledge certain part of its revenues 
against such a loan, it can do so. But the loan now con- 
templated, like every other action based upon the illegal 
occupation, we repudiate in principle, and we object to 
it vehemently as an attempt to perpetuate the conditions 
which now exist. To these conditions the Haitian people 
will never consent. We have been a patient people. We 
have waited for six years in the hope and belief that the 
United States would render justice. We have not yet 
abandoned that hope, and we shall never abandon our 
determination to regain the freedom which is our birth- 
right. • ■ 

the Mccormick commission 

Now, finally, I want to protest with all the emphasis 
of which I am capable, in the name of your own im- 
mortal principles, against the decision rendered recently 
by a senatorial commission which went to Haiti sup- 



posedly to investigate conditions there. That commis- 
sion had spent some weeks in the United States listening 
to the testimony of marine officers and bankers inter- 
ested in Haiti. When it came to hear the Haitian side, 
to hear the story of six years of tyranny, it spent actually 
only five days on the island, of which but one and a half 
was devoted to taking testimony. The rest of that time 
was largely spent in the company of the marine corps 
and of American investors. Immediately on its return, 
although the commission had announced in Haiti that 
the case was by no means closed, and that hearings would 
continue, it rendered a decision in a preliminary report. 
This report recommended that the marines stay in 
Haiti; that there be no abrogation of the convention; 
that a high commissioner, who would be a virtual dic- 
tator, should co-ordinate the various civil and military 
functions, and that the loan must be put through at 
once. Now, if this is "the establishment of a firm and 
stable government by the Haitian people," I leave it to 
your sober judgment. For my part, if the United States 
desires to annex Haiti, to make it an American colony, 
of which America's every single act affords convincing 
evidence, why not say so ? Why continue the sham and 
the hypocrisy of pretending, against the will of the entire 
Haitian people, that you are there for philanthropic 
reasons ? As I said, the Haitian people have been a 
patient people. They are a good and kindly people. But 
once they lose all hope in the honor of the United States 
I do not know what may ensue. I ask those of you who 
believe in the rights of liberty and independence for 
small countries what your course would be? 



THE LIMITATIONS OF COURTS 

By JACKSON H. RALSTON 

"Justice, sir," said Daniel Webster, "is the great in- 
J terest of man on earth." There is little doubt that 
in making this statement Webster phrased an universal 
aspiration. Because of this concern of mankind,, it is 
easy to understand that in seeking to build such a world- 
state as would insure justice and consequent peace men 
should have turned to the idea of courts. The unfortu- 
nate fact is that in so doing mechanism has been em- 
phasized rather than principle. Instead of inquiring 
diligently into the elements of justice, however adminis- 
tered, the machinery which we use to obtain justice has 
seemed superior to the spirit which must guide the ma- 
chinery. We have acted as though we thought that if 
once we possessed the tools justice would mechanically 
be ground out without further effort on our part. 
Laboriously we have been placing the cart before the 
horse. The point of the argument has been missed. We 
might as well regard China as a land of justice because 
it possesses courts and judges, overlooking the fact that 
in China a judge will, with the same vocal inflection, 
direct a man's head to be removed whether he steals ten 
pieces of "cash" or murders his wife. The principles of 
even-handed and compensatory justice are unknown, 
although the courts function with certainty and expedi- 
tion. We must awake to the fact that there is no magic 
in the name of court. 

The conception remains prevalent, however, that, if 
we but establish a body which we may call a court, then 



98 



ADVOCATE OF PEACE 



March 



differences between nations will be settled and war will 
cease automatically, or at least through the efflux of time 
and by the growth among nations of the habit of resort- 
ing to judicial processes. It is forgotten that the judicial 
hanging of sheep-stealers and highway robbers in Eng- 
land, persisted in over hundreds of years, did not make 
life more secure or appreciably affect the census of 
thieves. Better conditions prevailing in England and 
in this country were accomplished by the rise in the 
standards of comfort, education, and morality which was 
going on entirely outside of courts during all the time 
that the gibbet and chains were familiar spectacles. This 
rise has gradually educated the courts themselves into 
clearer ideas of that justice with which they were orig- 
inally unfamiliar even superficially. For these reasons 
we should stress the study of justice rather than that 
of forms of administration, whether classified, as we 
now use the nomenclature, as legislative, executive, or 
judicial. 

In our search we will not forget that peace, which it 
is thought will be brought about through the establish- 
ment of courts, is not a thing to be sought for as a 
tangible good, but will be the natural result of knowl- 
edge and practice of justice, coupled with a gradual 
suppression of interested ambitions, unenlightened self- 
ishness, and natural lawlessness. 

The courts at best have but limited usefulness. They 
interpret or administer what is reputed to be law or 
what, under all the circumstances of the case, bearing in 
mind existing acceptations of law, may be regarded as 
proper. While we speak of them as courts of justice, 
they are but imperfectly so even in private affairs. Up 
to the present time it has never been proposed in any 
authoritative way to establish international courts of 
justice approximating in their workings even the im- 
perfect advancement attaching to those for the settle- 
ment of disputes of individuals. 

We will not subject ourselves to any illusions with 
regard to courts. They are not better than the intel- 
lectual and moral surroundings of judges would require. 
They make no innovations. They blaze no trails. They 
are essentially and necessarily reactionary. In such ad- 
vances as they make, from the nature of things they are 
often behind the best thought of the community. Their 
errors and their slowness of advance are continually 
corrected even in this country by statutes more directly 
expressing public progress or by constitutional amend- 
ment. This is not to attack them or to minimize their 
usefulness, but simply to state the facts of the situation. 
If we consider, therefore, our experience within the na- 
tion, we have no right to expect large growth in our 
knowledge and application of justice to come through 
the existence of international courts. 

At the most, an international court as now contem- 
plated, and we shall refer to the subject later, will be 
a court of law and not of justice, two things in the pub- 
lic mind confusedly merged into one. Even as to the 
national courts, there is a certain truth in the remark 
of a well-known judge that the purpose of courts is not 
to administer justice, but to settle disputes. To illus- 
trate the difference between the administration of law 
and the administration of justice by a national court, 
we will take the ease of a fugitive negro slave before the 
Civil War who had been found in a Northern State. 



Courts of law, being then as now controlled by statute, 
would direct a return of the fugitive to the master. This 
was done even when the whole community abhorred the 
action taken, and the judge himself felt that he was 
inflicting injustice. Many a time has it occurred in 
other cases that the judge has detested the thing he was 
called upon to do, but as a servant of the State he has 
followed the course its codes have laid down for him. 
We need not follow this line of discussion further. It 
perhaps sufficiently appears already that law and justice 
are not synonymous, ' and that even in national affairs 
we have much to do to make their lines coincident. Inter- 
nationally we can scarcely be said to have commenced 
this work. 

In discussing international courts there are two great 
questions about which we should make ourselves en- 
tirely clear, as, lacking clarity of vision with regard to 
them, we are likely to meet with severe disappointments. 
The first of these questions is, What shall be the basic 
principles which must control the operations of an inter- 
national court? The second is, What shall be the limita- 
tions or the extent of jurisdiction of such a court ? 

Let us address ourselves to the first of these questions 
and determine, if we may, whether, in the existing state 
of what is called international law, we may expect from 
an international court results commensurate with its 
assumed importance. If we find as the result of our 
studies that the principles which as matters now stand 
are to control the operations of the court are in them- 
selves outworn, medieval, corrupt, and false, and that 
the court in its findings is to be guided by them, we 
must conclude that the workings of the court will pro- 
duce a so-called justice which is warped, twisted, and 
rotten. There is no subtle alchemy by which dross pass- 
ing through the furnace of a court-room will be con- 
verted into gold. 

Without taking the time at this point to elaborate the 
argument, we can enumerate a few of the many vicious 
propositions which today would be accepted by a court. 

Among them are : 

A State is a non-moral creation, only to be held re- 
sponsible to others for its actions by its own consent. 

A State possesses such a right of sovereignty as enables 
it by force, if it can, to impose its will on other States 
without being judicially accused of wrong for so doing. 

A State must judge for itself what affects its own 
honor, vital interests, or independence. 

A State, after a successful war, has a right to impose 
its will upon the vanquished. 

A State, provided it has sufficient power, may possess 
interests within the jurisdiction of another State and 
dictate the management of its affairs. 

A State may acquire from an alien conqueror com- 
plete jurisdiction over a vanquished people, violence 
creating title. 

If we commence, as we must assuredly do today, with 
the acceptance of the propriety of such a chaotic condi- 
tion of law as we have just indicated, what right have 
we to expect that any court, with its conservatism and 
love of precedent, can bring about changes beneficial to 
mankind? The changes must come from some other 
source, and, being made, it will be the duty of the courts 
to give them suitable application. 

But if we had basic law such as self-respecting and 
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really intelligent courts might administer under all cir- 
cumstances, what about the jurisdiction we propose to 
give our international judicial bodies? 

National courts as at present constituted possess infi- 
nite powers which we shall find refused to international 
courts. The national court has power to say "Thou 
shalt not" as well as "Thou shalt." While no criterion 
as to their relative importance, it is interesting to note 
that among the Ten Commandments given the Children 
of Israel there are eight which in effect say "Thou shalt 
not," and there are but two which in truth are affirma- 
tive commands. 

The ordinary court of law will enter a judgment fix- 
ing the liability of the defendant and commanding pay- 
ment in a civil case or prescribing condemnation in a 
criminal one. Like them thus far only up to this pres- 
ent, all that international courts of arbitration, as they 
are called, have ordinarily accomplished has been to 
command the payment of money for damages inflicted 
or losses incurred. It is true that in some instances 
these courts have been authorized to prescribe future 
rules of conduct. In so doing they have not acted in 
a judicial capacity, but in a legislative one, and to this 
extent have not been true courts. 

Let us revert to the further powers of our national 
courts. They may say, as international courts may not 
up to the present, "Thou shalt not." They stand in the 
way of trespass upon property and in certain instances 
of trespass upon life. They have a general power to 
replace the parties in litigation in the positions they 
occupied before offenses were committed. Their juris- 
diction may also be what one may call anticipatory. 
Commission of wrong being feared, the strong arm of 
the court is invoked to prevent it. The very existence 
of these powers has in innumerable instances so influ- 
enced the minds and conduct of men as to make resort 
to them unnecessary. All this may not be the case inter- 
nationally lest we offend the mystical sovereignty of the 
State. 

In addition to the ordinary remedies to which we are 
accustomed among ourselves, there may exist the writ 
of quo warranto, through which the court inquires as to 
why particular offices are taken or held without right. 
There is further in the common-law practice the writ 
of mandamus, by virtue of which the court directs ordi- 
narily not the payment of money, but the doing of things 
which have been left undone and which in law should 
be done. There are of course further legal remedies, 
but these will suffice for the purpose of illustrations. 
Upon these fields no international conference has yet 
had sufficient temerity to venture. 

If it be thought that some error is made in these 
views with regard to the narrowness of the jurisdiction 
of international courts, let us consider their proposed 
field of action as recently worked out by eminent jurists 
who have recommended their scheme to the League of 
Nations. And such comment as we shall make will not 
be directed to the defects of their work save that such 
work, with abundant foundation in the so-called law of 
nations of today, is of comparatively slight value because 
the foundations are in themselves rotten. 

In approaching the subject the jurists in question 
had in mind the creation of what they esteemed to be 
a court of justice rather than a court of arbitration. 



The distinguishing difference between the two is that a 
court of arbitration carries with it the implication of 
adjustment and settlement, the bringing together of 
nations on any agreeable sort of basis, not necessarily 
that of exact law, while on the other hand a court of 
justice is presumed to act in strict compliance with the 
universally established ideas of right. The rules of in- 
ternational law designed to control the judgment of the 
new court were: 

"(1) International conventions, whether general or par- 
ticular, establishing rules expressly recognized by the con- 
testing States ; 

"(2) International custom, as evidence of a general prac- 
tice, which is accepted as law ; 

" (3) The general principles of law recognized by civilized 
nations ; 

"(4) Judicial decisions and the teachings of the most 
highly qualified publicists of the various nations, as sub- 
sidiary means for the determination of rules of law." 

These rules, however, were only to be invoked, save 
with the consent of two opposing parties, where the court 
was called upon to "hear and determine cases of a legal 
nature concerning: 

"(a) The interpretation of a treaty ; 

"(6) Any question of international law; 

"(c) The existence of any fact which, if established, would 
constitute a breach of an international obligation ; 

"(d) The nature or extent of reparation to be made for 
the breach of an international obligation ; 

"(e) The interpretation of a sentence passed by the 
court." 

While other matters might, as indicated, be referred 
to the court, there was nothing obligatory, morally or 
otherwise, on any nation to make such reference. If a 
dispute did not involve the matters above mentioned, the 
court became powerless. 

In an anticipatory way, preventing in advance the 
rising of difficulties, the court was allowed to suggest 
provisional measures to preserve the respective rights of 
either party, but these measures, it is clear from the 
whole document, could only be suggested in cases where 
the court might have ultimate jurisdiction, its jurisdic- 
tion being as stated above. The sum and substance of 
it is that only in what is termed a "justiciable matter" 
could the court act, and that otherwise the nations were 
left free to submit matters upon which they were in dis- 
cord. The curious thing is that the things which were 
left outside the court's powers were the very things 
about which nations fight, and those as to which juris- 
diction was to be given were such as do not ordinarily 
excite the passions of men. This will seem true when 
we remark that nations are not given to going to war 
over questions of the interpretation of treaties, abstract 
propositions of international law, the existence of facts 
constituting breach of international obligations (ordi- 
narily collection of debt due founded upon postal treaties 
or application of a customs regulation and the like), or 
the nature and extent of reparation for non-payment of 
a debt. They go to war because of interference with 
what they assume to be their vital interests or, in cases 
now growing rarer, of infringement upon what they are 
pleased to term their honor. These questions are not 
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regarded as justiciable, and therefore may only be made 
the subjects of examination by courts when all parties 
agree. 

It will be instructive to examine through an illustra- 
tion the difference now developed between the attitude 
of national and international courts. The young law 
student is told early in his career of the complainant who 
applied to the chancellor, saying that he and the de- 
fendant had been engaged in business together on 
Hounslow Heath; that in the conduct of their affairs 
they had accumulated certain watches, purses, and other 
articles of value ; that these were in the possession of the 
defendant, who had refused an accounting, for which 
prayer was made to the court. If memory serves, the 
complainant and his lawyer were both sent to jail for 
contempt, and taught that no accounting between thieves 
would be granted by a court of justice, and that it was 
necessary always for the complainant to come into court 
with clean hands. 

Assume that nations A, and B agree that for the ben- 
efit of their respective nationals they will, by the use of 
navies and judicious suggestion of the use of armies and 
other forms of compulsion or corruption not in private 
life considered legitimate, obtain from nation C (the 
selection of the initial is purely fortuitous and need not 
be considered as indicative of any particular country) 
business and commercial concessions of great prospective 
value. Assume success in the undertaking. Assume 
that afterward a dispute should arise between nations 
A and B as to the division of profits under the agree- 
ment through which these benefits were obtained. The 
world court as proposed would interpret the agreement 
and divide the profits, and then stop. International law 
would not have recognized anything adherently wrong 
in the conduct of nations A and B, and the courts would 
recognize their limitations against trenching upon the 
''vital interests" or "honor" of the disputants. 

Let us therefore examine and discover, if we may, 
what these things are which are so incapable of judicial 
determination that even courts may not ordinarily ex- 
amine them. 

First and foremost, we meet the question of the vital 
interests of the State. This is not capable of exact defi- 
nition. It is what a State says it is in any particular 
instance. It varies with the size of the State. That 
which is not vital to Switzerland, it being a small coun- 
try and incapable of enforcing its will upon others, may 
become vital in the opinion of the statesmen of Japan 
when she knows that by force of arms she may be able 
to compel other governments to accept her view. In 
other words, the connection between might and vital 
interests is a close one. The weak nation possesses no 
vital interest which may be maintained as against the 
strong nation. The theory of our national courts that 
they enable the poor man to prevent aggression on the 
part of the rich finds no place in this proposed inter- 
national jurisdiction. When, therefore, in this regard 
we entertain the idea that an international court will be 
a protection, we find ourselves aided by nothing more 
substantial than the baseless fabric of a vision born from 
the use of the word "court." 

But more specifically, what are the vital interests of 
a State? We are right if we say that they refer to 
little else "than policies of aggression, historic perhaps, 



that the State desires to pursue as against other coun- 
tries or policies which find their roots in a fear of dam- 
age to be inflicted from the outside. Important, too, in 
creating these vital interests are the influences of the 
economically ruling classes in a country. If they have 
determined upon their selfish exploitation of particular 
countries controlled or occupied by weaker nations, they 
are often able to influence their governments to protect 
their capital invested or to be invested, and the selfish 
interests of the exploiters by a jugglery of language be- 
come the vital interests of the State. Tyranny, fear, 
and avarice are therefore the originators of practically 
every "vital interest" which may be named. Again we 
repeat these are the very things which courts are ordi- 
narily given jurisdiction to check in our national field 
of action. The formation of courts, therefore, which 
are forbidden their consideration appears to confirm the 
sanctity of these illicit considerations. 

Underlying all of these phases of vital interest is the 
fact that the State fears injustice from others or intends 
to preserve its own power of committing injustice. If 
all nations were to pool, as it were, their "vital inter- 
ests" and submit themselves without reserve, under 
proper conditions of international law, to impartial 
courts, it would speedily be discovered that, so far as 
the immense mass of their citizenship was concerned, 
more had been gained by the apparent sacrifice than had 
been lost. We are brought again to the conclusion that, 
except by resolute acceptance of right dealing as between 
nations, all the paraphernalia of courts as so far pro- 
posed will lead to nothing, and that this study is one to 
be pursued in the first instance far outside the court- 
room. 

We have as a next reservation that of honor. Inter- 
nationally this offers a curious study. 

It is not dishonorable internationally for a State to 
kill the inhabitants of another State, possess itself of 
their government and its property, subject such inhabit- 
ants to the slavery of debt, take away such private prop- 
erty as may seem desirable, use the lands of another 
State or its population as the base of attack upon a third 
State, indulge in any petty meanness in its custom- 
houses or its waterways or railways to hamper the de- 
velopment of other countries to the advantage of a few 
of its own citizens, or to commit a tremendous number 
of other offenses born of selfishness or greed. All of 
these acts, in the eyes of the nation committing them, 
are permissible or even praiseworthy and do not indicate 
a defective sense of morality or retarded intellectual 
development or outraged decency. They are all honor- 
able and carry with them no condemnation judged by 
the standards of existing international law or practice. 

The failure on the part of another nation to salute 
a flag, or the breaking of the shield of a consulate by 
a crowd of ragamuffins, may be an infraction of honor 
and lead to war. It is noteworthy, however, that this 
will never take place unless the nation whose honor is 
infracted is much stronger than that the nationals of 
which have committed the offense. If the nation fur- 
nishing the offense, in addition to being weaker, pos- 
sesses commercial possibilities, the control of- which 
would add to the wealth of the more influential classes 
in the larger one, the infringement upon honor becomes 
more serious and less capable of adjustment and im- 
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possible of reference to arbitration. Inaccessibility on 
the part of the offender will also affect the requirements 
of honor. A supposed insult committed by the Swiss 
upon the United States will be readily condoned. One 
committed by Mexican citizens becomes very acute. Its 
weakness, accessibilities, and potential wealth somehow 
magnify the insult. 



THE NEW SWISS-GERMAN TREATY OF 
ARBITRATION AND CONCILIATION 

By Dr. DE JONK VAN BEEK EN DONK 

A most noteworthy arbitration and conciliation 
agreement has been entered into between Switzer- 
land and Germany. It was signed on December 3, but 
not published until lately. While the German signa- 
tory, Dr. Gaus, of the Foreign Office, is almost unknown 
abroad, Switzerland was represented by a celebrity, Prof. 
Max Huber, one of the judges of the League of Nations' 
International Court of Justice. The negotiations for 
the treaty in question are likely to be the learned pro- 
fessor's last service to his government, the statute for 
the court forbidding that members exercise any political 
or administrative function. What a dignified end of 
his successful home position, for the draft of the Swiss- 
German agreement was chiefly his own work, and it is 
in every respect the very best arbitration and concilia- 
tion agreement ever concluded between two States. 

Even the preamble is carefully edited and very prom- 
ising. It clearly expresses the two contracting parties' 
intention and willingness to "respect each other's inde- 
pendence and territorial inviolability," as well as to 
"mutually promote the peaceful and friendly relations 
that have existed for centuries between the German and 
the Swiss people," and to "apply the reign of law as 
much as possible in their mutual relations." Further, 
the preamble emphasizes the parties' conviction that "in 
the case of conflicts unsuitable for judicial decision the 
advice of unbiased conciliators is a guarantee of peaceful 
settlement." 

PROVISIONS OF THE TREATY 

The treaty itself starts from the principle that any 
and every Swiss-German conflict not lending itself to 
diplomatic solution is to be submitted to an international 
institution, be -it one of arbitration (jurisdiction) or of 
conciliation. This principle is identical with the one 
occurring in the League's Covenant with regard to con- 
flicts between member States of the League. But 
whereas the Covenant does not make any obligation to 
the much more binding form of the two means of 
peaceful settlement — i. e., jurisdiction and arbitration — 
Article 2 of the Swiss-German Treaty contains the obli- 
gation to jurisdiction or arbitration for all conflicts con- 
cerning the interpretation of a treaty, any question of 
international law, -the existence of any fact which if 
established would constitute a breach of an international 
, obligation, and, lastly, concerning the nature and extent 
of the reparation to be made for such violation. These 
kinds of conflicts are tantamount to those enumerated 
in Article 36 of the statute for the Court of Inter- 
national Justice as being particularly fit for obligatory 
jurisdiction. 



AS TO "HONOR" AND "VITAL INTERESTS" 

In every single case the question, if a conflict comes 
under Article 2, is to be decided by the judicial body 
itself, which has also to decide whether a party is justi- 
fied or not in proclaiming that a certain conflict "con- 
cerns the independence, the territorial integrity, or any 
other vital interest," and is not, therefore, to be sub- 
mitted to the judge, but to the permanent Council of 
Conciliation (Article 4). If one of the parties says 
that a certain conflict is "primarily political," and hence 
unfit for exclusively juridical treatment, the judicial 
body may pronounce its submission to the Conciliation 
Council, provided at least four of the five judges are 
voting in favor of this interpretation. Many former 
arbitration treaties became more or less illusory by the 
flexible clauses of "honor" or "vital interests," which 
enabled a party unilaterally to withdraw certain conflicts 
from judicial decision. The Swiss-German treaty, by 
placing the final interpretation in the hands of the five 
judges, affords the possibility of forcing a party even 
against its will to resort to jurisdiction with the obli- 
gation to heed the decision. 

THE ARBITRATION BENCHES 

Article 6 deals with the composition of the arbitration 
benches. The five arbiters (judges) must be chosen 
from among the list of members of the permanent 
Hague Court of Arbitration. Each of the two conflict- 
ing parties appoints one of the five judges singly, while 
the three remaining ones are selected by both parties 
jointly. Thus a considerable degree of impartiality is 
assured. Should the parties be unable to agree upon 
the choice, the permanent Conciliation Court between 
Switzerland and Germany is called upon to nominate 
the judges as far as not agreed by the parties. 

Article 5 prescribes that the judges must base theii 
decisions on the general or particular international con- 
ventions existing between the parties, on international 
custom as evidence of a general practice accepted as 
law, on the general principles of law recognized by 
civilized nations. Wherever these three bases do not 
appear to be sufficient, the decision must be in con- 
formity with what the judges consider ought to be a 
rule of international law. If both parties agree, the 
judges may be led in their judgments by considerations 
of equity instead of by principles of law. 

SIMILAR TO BRYAN TREATIES 

The Swiss-German Treaty demands for every single 
justiciable conflict the appointment of an arbitration 
bench ad hoc, but it creates a permanent Council of 
Conciliation for conflicts unsuitable for treatment by 
jurisdiction. In this respect it reminds us of the pre- 
war treaties entered into at the instance of the American 
Secretary of State, William Jennings Bryan, with their 
permanent commissions of investigation. The new 
agreement happily combines the most valuable features 
of the older arbitration treaties with the best traits of 
the model Bryan conventions. In it nothing is miss- 
ing, to make it a highly probable instrument for the 
peaceful settlement of all conflicts whatsoever between 
the two parties. It is open to one objection only: its 
Conciliation Council does not make binding decisions, 
but restricts itself to recommendations which may or 



